
STATE OF NEI,{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Mar io  N.  Rapag l ia  (Purchaser )

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sal-es & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / I / 7 2 - I I l 3 0 / 7 4 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by mai l  upon

Mar io  N.  Rapag l ia  (Purchaser ) ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mar io  N.  Rapagl ia  (purchaser)
30 Shenendoah Blvd.
Nescohset ,  NY IL767

and by deposit ing same enclosed in a postpaid
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

peL l t ioner .

Sworn to before me this

20 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Mario N. Rapagl ia (Purchaser)

AFFIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

I L + .for  the Per iod 611/72-1130

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by mai l  upon

Frederick B. Mi l ler the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr.  Freder ick B.  Mi l ler
114 Old Country Rd.
Mineola,  NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said l rrapper is the last

known address of the represent.at j_ve of the pet i t io

Sworn to before me this

20 th  day  o f  June,  1980.



a

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 20,  1980

Mar io  N.  Rapag l ia  (Purchaser )
30 Shenendoah Blvd.
Nescohset ,  NY I I767

Dear  Mr .  Rapag l ia :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the St.ate Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning
accordance with this

the computation of tax
decis ion may be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
A lbany ,  New York  12227
Phone # (518) 457-6240

due or refund al lowed in
L o :

F i n a n c e
C o u n s e l

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Freder ick  B .  Mi l le r
114 01d Country Rd.
Mineola, NY
Taxing Bureau's Representat ive



STATE OF NEI,J YORK

STATE TAX COMMISSION

In  t .he  Mat te r L h e  P e t i t i o n

MARIO N. RAPAGI,IA
a n d

CARMINE BARONE (pur :chasers)

fo r  Rev i s i on  o f  a  De te rm ina t i on  o r  f o r
Re fund  o f  Sa les  and  Use  Taxes  unde r
A r t i c l es  28  and  29  o f  t he  Tax  l , aw  fo r
the  Pe r i od  June  l ,  1972  Lh rough
Novernber 30,  lg7 l+ .

o f

o f

DECISION

P e t i t i o n e r s ,  M a r i o  N .  R a p a g l i a ,  3 0  S h e n a n d o a h  B o u l e v a r d ,  N e s c o n s e t ,  N e w

York  11767  and  Carm ine  Ba rone ,  38  Shenandoah  Bou leva rd ,  Nesconse t ,  New yo rk

1 1 7 6 7  ( P i r r c h a s e r s ) ,  f i l e d  a  p e t i , L i o n  f o r  r e v i s  i o n  o f  a  d e L e r m i n a t , i . o n  o r  f o r

re fund  o f  sa les  and  r t se  t axes  unde r  A r t i c l es  28  and  29  o f  t he  Tax  Law fo r  t he

pe r : i od  June  1 ,  1972  th r :ough  November  30 ,  7974  (F i l e  Nos .  I 2B :7  a r rd  12878 ) .

A  sma l l  c l a ims  hea r : i ng  was  he ld  be fo re  Raynond  J .  S iege l  an r l  . I udy  M .

C l a r k ,  H e a r i n g  O f f i c e r s ,  a t  L h e  o f f i c e s  o f  L t r e  S t a t e  T a x  C o m r n i s s i o n ,  T w o  W o r l d

T r a d e  c e n t e r ,  N e w  Y o r k ,  N e w  Y o r k ,  o n  s e p t e m b e r  2 g ,  l 9 7 g  a n d  H a r c h  2 1 ,  1 9 7 9  a t

9 : 1 5  A . M .  a n d  2 : 4 5  P . M .  p e t i t i . o n e r s  a p p e a r e d  b y  F r e d e r i c k  B .  M i l r e r ,  E s q .

T h e  A u d i t  D i v i s i o n  a p p e a r e d  b y  p e E e r  c r o t t y ,  E s q .  ( F r a n k  L e v i t t ,  E s q . ,  o f

c o u n s e l ) .

TSSUES

I .  W h e t h e r  a s s e l s  a c < l u i r e r l  i n  t h e  t r a n s f e r  o f  a  b u s i n e s s  w e r e  . s u b j e c E  t o

the  bu l k  sa le  p rov i . s i ons  o f  t he  Tax  Law o r  whe the r  t he  t r ans fe r  o f  asse ts  was

i n c i d e n t a l  t o  t h e  s a l e  o f  c a p i t a l  s t c i c k .

I I .  W h e t h e r  t h e  v a l u a L i o n  a s s i g n e d  t h e  f u r n i t u r e  a n r J  f i x t u r e s  L r a n s f e r r e d

was  co r : rec t .



rylpiNqq_g_L {4!I
1 '  o n  O c t o b e r  2 2 , 1 9 7 5 ,  t h e  S a l e s  T a x  B u r e a u  i s s u e d  a  N o t i c e r o f  D e t e r m i n -

ac ion  and  Demand  fo r :  Paymen t  o f  Sa les  and  Use  Taxes  Due  aga ins t  p i zza  p i t ,

I n c '  ( S e l l e r )  a s  a  r e s u l - L  o f  a  f i e l d  a u d i t .  0 n  t h e  s a m e  d a y ,  t h e  S a l e s  T a x

Bureau  i ssued  a  No t i ce  a r t c l  Demanr l  f o r  Paymen t  o f  Sa1es  and  Use  Taxes  Due

aga ins t  peL i t i one rs  Mar io  N .  Rapag l i a  a r rd  Ca rm i r re  Ba rone  (Pu rchase rs ) .  Bo th

no t i ces  we re  fo r  l ax  < lue  o f  $4 r206 .38  p lus  pena l -Ly  and  i l t e resL .  The  Lax

amounL  app l i cab le  t o  t he  t r ans fe r  o f  f u rn i t u r : e ,  f i x t u res  and  equ ipmen t  was

$ 3 , 9 9 0 . 0 0  a n d  i s  t h e  a m o u n l  a t  i s s u e .

2 '  On  Nove rnbe r  3 ,  1975 ,  Mar io  N .  Rapag l i a  and  Carm ine  Ba rone  f i l ed  a

p ro tes l  t o  t he  resu l t s  o f  t he  aud i t  r ega r t l i ng  t he  t rans fe r  o f  asse ts .

3 .  O n  a u d i L ,  L h e  S a l e s  T a x  B u r e a u  v a l u e d  t h e  a s s e t s  b a s e d  o n  a n  i n s t a l L -

m e n t  n o t e  f o r  $ 5 7 ' 0 0 0 . 0 0  a n d  a  s e c u r i t y  a g r e e m e n t  w h i c h  h a d  a  s c h e d u l e  o f

f i x t u res  and  equ i , pmen t ,  w i t hou t .  do l l a r  amoun ts ,  a t t ached .  The  san te  schedu le

o f  f i x t ' r es  and  equ ipmen t  nas  a t t ached  to  t he  B i l l  o f  sa le .

4 '  O n  N o v e m b e r  4 ,  7 9 7 4 ,  M a r i o  N .  R a p a g l i a  a n d  C a r m i n e  B a r o n e  a c q u i r e d

ownersh ip  o f  t he  bus in .ess  known  as  P i zza  P i t .  I nc .  f o r :  t he  t o ta l  sum o f

$ 8 0 , 0 0 0 . 0 0 .

5 .  Pe t i t i one rs  con tended  tha t  j . t  was  the i r  i n ten t i on  t o  pu rchase  the

cap i t a l  s tock  o f  t he  bus iness  and  no t  t he  bus iness  asse ts .  I n  t he  a lLe rna t i ve

they  a rgued  tha t  t he  va lue  o f  t he  t ang i , b l e  pe rsona l  p rope r t y  shou ld  be  taxed

a t  t he  book  va lue  o r  t he  app ra i sed  va lue  raLhe r  t han  the  va lue  o f  t he  i ns ta l l -

m e n t  r r o t e  o f  $ 5 7 , 0 0 0 . 0 0 .

6 ,  T h e  s a l e s  a g r e e m e n C ,  w h i c h " l a t e r  b e c a m e  a

bet r r 'een  P izza  P i t ,  Incorpora tec l  and the  purchasers

a s  f o l l o w s :

p a r t  o f  t h e  B i l l  o f  S a l e ,

conta ined per t inent  p rov is ions



- 3 -

" 1 '  . . . S a i d  s a l e  i n c l u d e s  a l l  c h a t t e l s  e n u m e r a t e d  o n  L h e  s c h e d u l e

annexed here to ,  together  w i th  a l l  oLher  equ ipment  commonry  qsed on  or

a b o u t  t h e  p r e m i s e s  i n  c o n n e c t i o n  w i t h  t h e  o p e r a t i o n  o f  s a i d  b u s i n e s s . . . , '

"4 .  The Br lyer  hereby  agrees  to  pay  sa les  Lax  ar is ing  ou t  o f  th is

t . r a n s a c L i o n . t t

" 5 .  T h e  S e l l e r  l g r c e s  t o  < l e l i v e r  t o  L h e  I l u y e r  a t  c l o s i r r g , ; r  B i I l  o f

SaIe  convey i -ng  f  ree  and r - - lear  t i t - le  Lo  a l l  o f  the  fu rn i tu r :e .  f  i x tu res  anr l

equ i l rment  seL Io r th  on  the  sc l - redu le  annexer l  here to . "

" l B .  A 1 1  f i x t u r e s  a n d  a p p l i a n c e s  a r e  L o  b e  i n  w o r k i n g  o r d e r  a t  c l o s i n g . "

" 2 1 .  I n  a d d i t i o n  t o  t h e  p r o v i s i o n s  o f  p a r a g r a p h  2  h e r e i n ,  a t  c l o s i n g

a l l  i s s u e d  s h a r e s  o f  P I Z Z A  P I T ,  I N C O R P O M T E D ,  t o  w i t ,  1 0 0  s h a r e s ,  w i l l  b e

tendere t l  by  t t re  cur ren t  shareho lders  to  MARI0  N.  RApAGLIA and CARMIN[

BARONE,  the  buyers  here in ,  and sa id  buyers"  (shou ld  be  se l le rs )  "sha l r

thereupon t ' rans fer  50  shares  o f  the  ouLs tan< i ing  shares  to  eaoh o f  them,

the  in ten t ion  be ing  tha t  sa id  buyers  a re  purchas ing  the  corpora t ion  as

w e I I  a s  f i x t u r e s .  g o o d w i l , l ,  e t c , "

7  '  T h e  B  j . 1 1  o f  S a  1 e  o f  B u s i n e s s  ,  n r . r t e d  t h i s  t r a n s a c t i o n  a s  a  " B u I k

Trans fer " ,  and conta ined the  fo l low ing  foo tno te :  "Payment  i s  be ing  made Lo

s a i d  s t o c k h o l d e r s  i n d i v i c l u a l l y  i n a s m u c h  a s  a  p a r L  o f  t h i s  s a l e  c o n s i s t s  o f  t h e

t rans fer  o f  a l l  shares  in  P IZZA PIT ,  INCORPOMTED to  the  t rans feree . "

B .  The book  va lue  o f  t t re  fu rn i tu re ,  f i x tu res  and equ ipmenL aL the  L i rne

e l f  t r a n s f e r  w a s  $ 1 2 , 9 8 9 . 0 0 .  A s s e t s  v r e r e  n o t  r e v a l u e d  a f t e r  t h e  t r a n s f e r  w a s

m a d e .  C o m m o n  s t o c k  p u r c h a s e d  w a s  v a l u e d  a t  $ 2 3 , 9 3 5 . 0 0 .

9 .  T h e  a p p l i , c a n L s  a c t e d  i n  g o o d  f a i t h
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CONCLUSIONS OT IAT'I

A '  Tha t  t he  t r ans fe r  o f  bus iness  asse t l i  cons t i t u tec l  a  bu l k  sa le  and  i s

sub jec t  t o  t he  p rov i s i ons  o f  sec t i on  1141  ( c )  o f  t he  Tax  Law;  anc l  t haL  Ehe

pu rchase  o f  sLock  by  t he  pe t i t i one rs  Mar io  N .  Rapag l i a  and  Carn ine  Ba rone  raas

i n  a d d i t i o n  t o  t h e  p u r c h a s e  o f  f u r n i t u r e ,  f i x t - u r e s ,  e q u i p m e n t ,  g o o d w i l l ,  e l c .

a s  e v i d e n c e d  b y  L l i e  B i  l i  o f  S a l e .

B '  Tha t  Lhe  tax  i s  due  f rom the  sa le  o f  Lhe  fu rn i t u re ,  f i x t u res  and

e q u i p m e n L  o n  t h e  b o o k  v a l u e  ( $ 1 2 , 9 8 9 . 0 0 )  a t  t h e  t i m e  o f  s a l e  a s  n o t e d  i n

F ind ing  o f  Fac t  "8 ' t .  Tha t  such  book  va lue  accu ra te l y  rep resen ted  the  pu rchase

p r i ce  o f  t he  asse ts  wh i c t r  was  ev idenced  by  Lhe  fac t  t ha t  t he  asse ts  we re  no t .

reva lued  a f t e r  t t r e  pu rchase .

C '  Tha t  t he  pena l t i es  and  i n te res t  i n  excess  o f  t he  m in imum sLa tu to rv

r a t e  a r e  c a n c e l l e d .

D '  Tha t  t he  pe t i . t i on  o f  Mar io  N .  Rapag l i a  and  Carm ine  Ba rone  r (Pu rchase rs )

i s  g ran ted  to  t he  exLen t  i nd i ca ted  i n  Conc lus ions  o f  Law  "B i l  and  "C"  above l

l ha t  t he  Aud i t  D i v i s i on  i s  he reby  d i rec ted  to  acco rd ing l y  mod i f y  t he  No t i ce

and  Demand  fo r  Paymen t  o f  Sa les  and  Use  Taxes  Due  i ssued  Oc t .obe r  22 ,  1975

aga ins t  t he  pu rchase rs ;  and  tha l  excep t  as  so  g ran ted ,  t he  pe t i t i on  i s  i n  a l l

o the r  respec ts  den ied .

DATED: Albany,  New york

J!{N 2 0 pBO
COM},IISSION

COMMISSIONER

SSIONER


